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Foreword

The fundamental rights architecture in the European Union has developed over
time and continues to evolve. Regular ‘health checks’ on this situation are needed,

not least when great change is taking place.

This report is one of four by the European Union Agency for Fundamental Rights
(FRA) that looks at closely related issues, institutions and EU legislation, which
contribute to the overarching architecture of fundamental rights in the European
Union. The building blocks of this fundamental rights landscape are the data
protection authorities and national human rights institutions (NHRIs), as well as

Equality Bodies set up under the Racial Equality Directive (2000/43/EC).

Article 17 of the Racial Equality Directive obliges the FRA to contribute to the
Commission’s review of the implementation of the directive, by providing
evidence on its impact on the ground. This report is part of this exercise, and it
presents the assessment of the directive’s implementation in the world of work, as
seen by the representatives of trade unions and employers organisations. It is
complemented by the Agency’s EU-MIDIS Data in Focus report on Rights
Awareness and Equality Bodies, as well as the legal analysis of the impact of the

directive on the ground.

As this report illustrates, awareness of Equality Bodies among the ethnic minority
and migrant workforce in the EU is limited. Numerous FRA publications point to
the low rates of reporting in cases of ethnic discrimination, despite the
establishment of complaint channels under the directive. The representatives of
trade unions and employers interviewed for this report attribute the low number of
complaints to the slow and burdensome complaints’ procedures, and the fear of

retribution among victims of discrimination should they complain.

The prohibition of discrimination is a key principle in EU legislation, as set out in
the Charter of Fundamental Rights of the European Union. Although efforts to
eliminate discrimination on the grounds of race and ethnic origin in the EU have
progressed, the challenge to make non-discrimination a reality still has a long way
to go. Practical initiatives by social partners — namely employers and trade unions —
and social dialogue promoting equal treatment at the workplace, are critical to

eliminating discrimination on the grounds of race and ethnicity.

Morten Kjaerum

Director
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Executive summary

According to Article 17 of the Racial Equality Directive, the European Union
Agency for Fundamental Rights (FRA) shall contribute to the Commission’s report
to the European Parliament and the Council on the application of the directive. This
report constitutes one part of FRA’s interdisciplinary research on the impact of the
Racial Equality Directive. It informs the FRA’s forthcoming Opinion to the
Commission, which will be based on qualitative and quantitative research
evidence.

The present report focuses on the views of Europe’s employer organisations, trade
unions and non-governmental organisations (NGOs) concerning the application of
the directive in practice, with a sole focus on the area of employment.

Racial Equality Directive

One of the key principles in the European Union law is prohibition of
discrimination as laid out in Article 21 of the Charter of Fundamental Rights of the
European Union. The Racial Equality Directive (2000/43/EC) is the key piece of
EU legislation combating discrimination on the grounds of race or ethnic origin. It
emphasises that individuals should receive no less favourable treatment because of
their racial or ethnic characteristics. It was adopted in 2000 and prohibits
discrimination in the areas of employment, education, social protection including
social security and healthcare, and in access to and the supply of goods and
services, including housing. The directive had to be transposed into each Member
State’s national legislation by 2003, with the Member States that joined the EU in
2004 and 2007 having a slightly extended deadline.

The Racial Equality Directive required the creation of specialised Equality Bodies
promoting equal treatment in each Member State. The Equality Bodies have an
important function in providing assistance to victims of discrimination so as to
make the legal system more accessible to them. Since experience had shown that it
was difficult in practice to prove discrimination, the directive stipulated that
victims need only bring forward facts ‘from which it may be presumed that
discrimination has occurred’. The burden of proof then shifts to the defendant:
the court will assume the principle of equal treatment has been breached, unless the
defendant can prove otherwise.

The directive also included an obligation for the Member States to promote social
dialogue between employers and employees to further equal treatment and
encourage agreements between the social partners on anti-discrimination rules, as
well as dialogue with non-governmental organisations involved in the fight against
discrimination.
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Research approach and objectives

In the scope of this research, interviews were conducted by national experts in all
27 EU Member States with more than 300 representatives of employer
organisations and trade unions, as well as a small number of NGO representatives,
working in the area of discrimination on the grounds of race or ethnic origin.

Challenges in assessing the impact of the directive

Assessing the effectiveness of the Racial Equality Directive is not a straightforward
process. The respondents referred to and commented on several discrete political
and economic developments and referred to by as complicating any evaluation.
These are namely:

e almost parallel introduction of two Equality Directives (Directive 2000/43/EC
and Directive 2000/78/EC) into respective national legislations, making it
difficult for the respondents to isolate the impact of the individual piece of
legislation;

e EU enlargement by a total of 12 Member States since drafting of the directive;

e increased migration and mobility within the EU;
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e global economic crisis, which reportedly encouraged protectionist tendencies;
e [slamophobia in the aftermath of the 9/11 terrorist attacks;

e differences in the scope of the directive in the EU Member States (prohibition
of discrimination against migrant workers vs. protection of ethnic minority
citizens).

Employer views and perspectives

The employer views on the impact of the Racial Equality Directive on the ground
ranged from positive to overly critical ones.

1. Positive impact of the directive — Many expressed the view that the Racial
Equality Directive had made a moral contribution to a ‘more open Europe’. The
employer organisations that were positive in their assessment of the Racial
Equality Directive were more likely to have responded to its implementation by
adopting specific actions; these included: advising member organisations of the
legislation; conducting diversity audits; support for language classes;
introducing new or enhanced training; adopting codes of conduct; or
introducing new complaints procedures. Several employer organisations also
reported the adoption of diversity management strategies. There was limited
evidence of positive measures in relation to recruitment strategies. Some of the
employer organisations argued that since the legislation was new in their
countries, they would be responding to the directive’s requirements in the
future, thereby emphasising the need for capacity building.

2. Little or no impact of the directive — A second group of employer
organisations felt the directive had made little or no difference and considered it
a post-factum recognition of a new reality. This group of employer
organisations believed that labour market changes, such as increased migration
of workers, had been more instrumental than the directive in changing
employment practices to support anti-discrimination measures. Some argued
that in today’s labour market workers’ skills mattered more than their ethnic
origin. Lastly, employers who saw little or no impact of the directive argued
that the pre-existing practices and existing laws or national constitutions already
proscribed discrimination on the grounds of race or ethnic origin.

3. A negative view of the directive related to the cost of compliance with it,
especially the clause on the burden of proof was singled out by some
respondents. Furthermore, some employer organisations participating in this
research did not believe that the directive was capable of influencing
behaviours. There was also ideological opposition expressed to any form of
regulation that appeared to interfere with employer prerogatives.
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4. Ignorance and lack of awareness of the directive — Finally, there were
employer organisations who may or may not have heard of the legislation, but
which believed that it did not concern their organisations or their country. These
organisations did not accept that racial or ethnic discrimination occurred in
employment. This attitude was particularly visible among the employer
organisations in the 12 new Member States of the EU (EU-12) that joined the
European Union in 2004 and 2007. In fact, some of the employer organisations
in these countries treated anti-discrimination legislation as part of a ‘western
Europe package’ of ‘exotic’ issues forced upon them from the outside. Some
expressed the view that implementation and change were a question of time and
that the new Member States needed time to ‘catch up’. Others simply denied
that ethnic discrimination existed in their countries, particularly in relation to
their Roma population, by identifying their poor labour market position as a
consequence of individual characteristics.

Trade union views and perspectives

Trade union interviewees generally had a higher awareness of the Racial Equality
Directive and corresponding national legislation compared with the employer
respondents. However, their views were not homogenous and could be divided into
three broad groups.

1. Positive impact of the directive — Many trade union respondents considered
that the directive helped spread the general awareness of workers’ rights among
the general public. Several active policy changes were identified by the trade
union respondents as a direct or indirect consequence of the directive. Some
referred to one result being a reconsideration of traditional trade union views of
opposing ethnic monitoring.

2. Little or no impact of the directive — It was argued the adoption of the
directive had not led to any improvements because of pre-existing national
legislation on ethnic discrimination. Furthermore, some of the trade union
respondents believed there was not enough readiness of individuals and
organisations to challenge discrimination. This was ascribed to fear of raising a
‘controversial’ issue in the workplace and reportedly also difficulty to impose
compliance on employers. Some trade union respondents believed that the
directive was not a right mechanism to fight discrimination.

3. Some trade unionists had a negative view of the directive. — Some concerns
were voiced that a policy of pursuing legal remedies on an individual level
could lead to a weakening of unions’ collective bargaining. Some also argued
that workers did not pursue claims because the legal processes were
complicated and slow, the remedies were limited and the desire to remain in
work meant that individuals were reluctant to use the law because of a fear of
reprisals.
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4. Ignorance and lack of awareness of the directive — Some of the trade union
interviewees denied the existence of discrimination, especially in relation to
discrimination of Roma. In other instances trade union officials displayed
attitudes tolerant of discrimination on the grounds of racial origin.

The way forward: views and perspectives of social
partners

Employer and trade union respondents participating in this research were asked
whether they had suggestions as to how anti-discrimination policies on the grounds
of racial or ethnic origin could be improved. Both agreed that more rights
awareness is needed, especially among the target population. Furthermore, the
trade unions put forward an idea for introducing equality impact assessments also
in the private sector. Unions would also like to see the directive to give them the
possibility to take up collective legal actions on behalf of whole groups of
employees, rather than just individuals.

On the other hand, employers tended to argue for a greater reliance upon general
education in society, voluntarism and tailor-made solutions. Some employer
organisations argued for allocating greater funds to the implementation of the
directive and encouraging compliance with the directive through incentives.
However, there were also employers who wished to see the Racial Equality
Directive removed or at least the burden of proof change reversed.

Key findings

1. There are geographical differences in the awareness of the directive and
corresponding national legislation among the social partners in the EU-27. In
general, the social partner organisations in the 15 EU Member States (EU-15)
that constituted the EU before enlargement in 2004 and 2007 were more aware
than their peers in the EU-12. In some of the EU-12 countries, it was opined
that anti-discrimination laws were so ineffective as to not merit consideration.
They were treated by some respondents as part of a ‘western Europe package’
of ‘exotic’ issues that are marginal in their countries. On the other hand, EU-15
countries, which in themselves are not homogeneous, had greater awareness of
the legislation, since most respondents were in some way involved in
preparations of the directive.

2. Trade union and employer organisation views differ. Trade union
interviewees generally had a higher awareness and more positive assessment of
the Racial Equality Directive and corresponding national legislation. Overall,
while trade unions prefer compulsory regulations, the employer organisations
would opt for voluntary solutions. Small and medium-sized enterprises (SMEs)

1
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reported facing greater problems in developing diversity policies at the
workplace. On the other hand, for the trade unions the challenge remains to
reflect ethnic diversity in their ranks and convince their membership that real
equality would benefit all workers.

. Neither employer organisations nor trade unions displayed a comprehensive

understanding of racial discrimination as it affects the Roma population, for
instance. In some countries, Roma were referred to, but their discriminatory
treatment was often not conceptualised as racism. With few exceptions, the
Roma were generally not acknowledged as coming under the protection of the
directive.

. In most EU Member States, the Equality Bodies are not yet viewed as being

entirely appropriate vehicles to use in articulating complaints about racial or
ethnic discrimination in employment and in securing satisfactory outcomes. The
social partner organisations interviewed voiced concerns about their lack of
independence and powers.

. Social dialogue encouraged by the directive has led to many joint initiatives to

challenge racial and ethnic discrimination. In many instances, social dialogue at
EU, national or even company level has established common ground between
employers and trade unions on the importance of fully integrating minority-
origin workers, as well as of taking steps to end all forms of racial or ethnic
discrimination. European funding, especially from the EQUAL Programme, has
been used extensively to finance joint actions in this area. However,
considerable room for improvement remains. While awareness of the directive
is highest at the level of confederations and peak organisations of both
employers and trade unions, it often does not reach organisations at lower
levels, such as sectoral or regional social partner organisations.



The impact of the Racial Equality Directive - Views of trade unions and employers in the European Union

1. Introduction

1.1. The European Union Agency for
Fundamental Rights

The European Union Agency for Fundamental Rights (FRA) was established by
Council Regulation (EC) No 168/2007 on 15 February 2007. Articles 2-4 set out
the Agency’s objectives, scope and tasks. These include identifying and analysing
major trends in the field of fundamental rights; assisting the EU and its Member
States in decision making, by providing quality and relevant data, facts and
opinions; informing target audiences through awareness-raising activities; and
identifying and disseminating examples of good practice.

In 2008, the FRA launched a data collection project entitled Impact of the Racial
Equality Directive to marshal evidence of the changing context of racial and ethnic
discrimination in Europe and of the effectiveness of Council Directive 2000/43/EC.
The project is the first of its kind and it includes four work packages:

(1) secondary data collection on the impact of anti-discrimination practices by the
group known as RAXEN of National Focal Points collecting data and
information in all EU Members States;

(2) secondary data collection of complaints statistics by an EU-wide network of
legal experts known as FRALEX;'

(3) primary statistical data collection on the awareness of the existence of victim
support provisions by migrants and other minorities through the EU-MIDIS
survey, the first ever EU-wide survey of immigrant and ethnic minority
groups’ experiences of discrimination and victimisation in everyday life;

(4) primary qualitative data collection on the views of social partner organisations
in the Member States on the impact of the Racial Equality Directive in the area
of employment.

The evidence collected through this multidisciplinary project will allow the FRA to
contribute to the European Commission’s report to the European Parliament and
Council on the application of the directive in the Member States.

! FRA (2010) Comparative Legal Study on the Impact of the Race Equality Directive, Vienna: FRA
(forthcoming).

2 FRA (2010) Rights Awareness and Equality Bodies, EU-MIDIS Data in Focus 3, FRA: Vienna
(forthcoming).

13
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1.2.  Objectives of the report

This research was carried out on behalf of the FRA by the Working Lives Research
Institute (WLRI) of London Metropolitan University”.

The specific objectives of the research are to:

(1) gather primary qualitative data on the awareness of Member State social
partners of the Racial Equality Directive and the corresponding national
legislation;

(2) collect information on what the Social Partners have done to prevent and
combat discrimination based on racial or ethic origin in employment since
2003;

(3) identify good employment practices that have been encouraged by the presence
of the Racial Equality Directive;

(4) explore, what in the opinion of the social partners are the factors behind the
low level of public complaints of racial and ethnic discrimination in
employment reported to the new Equality Bodies, established under the
directive;

(5) assess the extent of active social dialogue on combating discrimination in
employment during the five years since the EU key instrument intended to
prevent and combat discrimination based on racial or ethic origin was supposed
to have been implemented in 2003/2004.

The research involved interviewing employer organisations or associations,
individual employers, trade union confederations and individual trade unionists and
many NGOs between March and June 2009. It resulted in 27 national reports and
this final comparative report.

1.3.  Racial Equality Directive

One of the key principles in the European Union law is prohibition of
discrimination as laid out in Article 21 of the Charter of Fundamental Rights of the
European Union.* The Racial Equality Directive is the key piece of EU legislation

This report has been prepared by Stephen Jefferys and Sonia McKay of the Working Lives
Research Institute (WLRI) of London Metropolitan University under a service contract with the
FRA. The report was edited by the FRA, which is responsible for its conclusions and opinions.
European Union (2007) Charter of Fundamental Rights of the European Union, Official Journal
C 303, Luxembourg: Office for Official Publications of the European Communities, available at:
http://eur-lex.europa.eu/JOHtml.do?uri=0J:C:2007:303:SOM:en:HTML.

14
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combating racial or ethnic discrimination. It emphasises that individuals should
receive no less favourable treatment regardless their racial or ethnic characteristics.
The directive prohibits discrimination in the areas of employment, education, social
protection including social security and healthcare, and access to and the supply of
goods and services, including housing. It was adopted in 2000 and had to be
transposed into each EU Member State’s national legislation by 2003 (with the 10
EU Member States that joined the EU on 1 May 2004 having a deadline of that
year, and Bulgaria and Romania being required to transpose it by their date of
accession on 1 January 2007).

> European Union (19 July 2000) Council Directive 2000/43/EC of 29 June 2000 implementing the
principle of equal treatment between persons irrespective of racial or ethnic origin, Official
Journal L 180, Luxembourg: Office for Official Publications of the European Communities,
available at: http:/eur-lex.curopa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML.

FRA (2010), Migrants, Minorities and Employment — Exclusion and Discrimination in the EU-27
Member States of the European Union, Vienna: FRA (forthcoming).

7 The Equality Directives referred to here are the Racial Equality Directive (2000/43/EC) and the

Employment Equality Directive (2000/78/EC).

15
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The Racial Equality Directive sets minimum standards for EU Member States to
combat discrimination and, in many Member States, it was innovative in five key
respects.

1. The directive required the creation of Equality Bodies and specialised judicial
or administrative procedures to promote equal treatment in each Member State
where they did not previously exist (Article 13).

2. It stipulated that Member States should ensure that associations or other legal
entities have the possibility of engaging in such procedures in support or on
behalf of individual victims.

3. It reversed the burden of proof, requiring only that the complainant bring
forward facts ‘from which it may be presumed that discrimination has
occurred”, thus requiring the defendant to prove that the principle of equal
treatment has not been breached.

4. The directive also gave clear definitions as to what constituted the denial of
equal treatment, and carefully defined direct discrimination, indirect
discrimination and harassment (Article 2):

Direct discrimination is defined as where “one person is treated less
favourably than another is, has been, or would be in a comparable situation on
grounds of racial or ethnic origin”.

Indirect discrimination is defined as occurring where “an apparently neutral
provision, criterion or practice would put persons of a racial or ethnic origin at
a particular disadvantage compared with other persons, unless that provision,
criterion or practice is objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary”.

Harassment is defined as “unwanted conduct related to racial or ethnic
origin... with the purpose or the effect of violating the dignity of a person and of
creating an intimidating, hostile, degrading, humiliating or offensive
environment”.

5. Article 11 of the directive explicitly refers to social dialogue. It instructs
Member States to “take adequate measures to promote social dialogue between
the two sides of industry with a view to fostering equal treatment, including
through the monitoring of workplace practices, collective agreements, codes of
conduct, research or exchange of experiences and good practices”.

See European Commission (2007) Developing Anti-Discrimination Law in Europe. The 25 EU
Member States compared, Luxembourg: Office for Official Publications of the European
Communities, p.58.
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The role of social dialogue in developing the directive

The Racial Equality Directive had an important antecedent. Being aware that the
European Commission had determined 1997 should be the European Year Against
Racism, the main European-level social partners met in Florence in 1995 and
issued a nine-page ‘Joint Declaration on the Prevention of Racial Discrimination
and Xenophobia and Promotion of Equal Treatment at the Workplace”.’

The so-called ‘Florence Declaration’, signed by the European Trade Union
Confederation (ETUC), UNICE (the forerunner of BusinessEurope) and the
European Centre of Employers and Enterprises providing Public Services (CEEP)
defined racial discrimination as:

“comprising any distinction, exclusion, restriction or preference based on a
person’s real or perceived race, religion, ethnic or national origin or colour,
which has the effect of nullifying or impairing equal treatment in employment or
occupation. This includes direct discrimination: where a person is treated less
favourably on the grounds of his or her real or perceived race, religion, ethnic
or national origin or colour. It also includes indirect discrimination:
unjustifiable practices which, although applied without distinction, adversely
affect more people of a particular race, religion, ethnic or national group than
those not of that group.”"’

The Florence Declaration’s opening words reaffirmed

“the very great importance they attach to the achievement in Europe of a
democratic, pluralistic society characterised by solidarity and respect for the
dignity of all human beings”.

This joint commitment by European employers and trade unions is of crucial
importance in combating discrimination.

Both sides of industry have an important role to play in combating racial
discrimination at the workplace. European employers have a prime responsibility
for the access to work of ethnic and racial minority groups and for the conditions
under which they work. It is clear that employers at a national and local level have
a major role to play in preventing unlawful discrimination, as well as in promoting
equality and the integration of people of different ethnic origins.

® UNICE, ETUC and CEEP (1995) Joint Declaration on the Prevention of Racial Discrimination
and Xenophobia and Promotion of Equal Treatment at the Workplace, Brussels, available at:
http://resourcecentre.etuc.org/linked files/documents/Declaration%20-
%20xenophobia%20EN.pdf?PHPSESSID=019¢0e1841a8d9482a606296063b8d{0

This definition of racial discrimination proposed by the European social partners is broader than
that within the Directive of 2000 since it includes discrimination on the grounds of national
origin.

17
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While some employers accept the moral case for treating all workers equally, many
also identify a business opportunity in offering ethnic minority and migrant
workers employment in customer-facing occupations or in areas with significant
minority populations. These employers see the value in including ‘other’ workers
in their workforces, and are often ready to support ‘diversity charters’ and policies.
This can include their being more prepared to adopt policies and practices against
racial discrimination than are employers who are less concerned about attracting

minority customers.

Europe’s trade unions are its largest voluntary civil society organisations. They
exercise widely varying degrees of influence in different countries and sectors over
workplace conditions and regulations. All the affiliates of the ETUC are bound by
its anti-racial discrimination stance. All of the European sector federations have
either supported the ETUC positions or have adopted their own anti-discrimination

positions.

1.4.  Assessing the impact of the directive in
context

Assessing the effectiveness of the Racial Equality Directive in changing behaviours
in European labour markets since 2003 has been made much more complicated by
the following political and economic developments commented on and referred to

by the respondents:

Two Equality Directives

The Employment Equality Directive (2000/78/EC) prohibits discrimination in
employment and occupation — access to employment, access to vocational training,
working conditions, and membership of workers organisations — on the grounds of
religion or belief, disability, age, or sexual orientation. Together with Racial
Equality Directive it sets a common framework for all Member States to implement

anti-discrimination laws and policies."

The passage of the Employment Equality Directive six months after the Racial
Equality Directive, and its encompassing several of the same elements as the
Racial Equality Directive (in particular the shift in the burden of proof and rights of
complaint to an Equality Body) led many Member States to implement both in the
same piece of national legislation. Where this occurred most respondents

11

Member States of the European Union, Vienna: FRA (forthcoming).

18

FRA (2010) Migrants, Minorities and Employment — Exclusion and Discrimination in the EU-27



The impact of the Racial Equality Directive - Views of trade unions and employers in the European Union

participating in this research drew no distinction between the impact on the ground
of the two directives.

Enlargement

In 2004 and 2007 the EU expanded by a total of 12 new Member States. In many
of these States there are significant populations of Roma, who almost everywhere
experience social and economic disadvantage. At the time of drafting of the
directive, Roma were not as significant minority population in the EU and their
particular situation is not so well captured in this text of the directive. Therefore, it
is difficult to use the same criteria for evaluating the very different situations of
minorities and migrants in EU-15 and EU-12.

Migration

The European labour market boomed for most of the first decade of the 21st
century. A huge demand for labour in Western Europe drew in political asylum
seekers, economic refugees, students and professional workers who entered the EU
from third countries, while millions also migrated from Eastern to Western Europe.
Arguably this boom witnessed significant growth in the informal sectors of most
EU economies. It also saw a significant shift in many employers’ attitudes to
migrant workers, whom they now welcomed as the answer to labour shortages. The
amalgam of issues of discrimination against migrant workers with discrimination
against indigenous ethnic minority workers provided a further complication for an
assessment of the Racial Equality Directive’s impact on the ground. Although, both
groups are covered by the directive, the public attention is often concentrated on
the protection it gives to the migrant workers, forgetting the benefits it gives to
nationals.

Economic crisis

From 2008, however, the European economy entered the sharpest economic crisis
experienced since the 1930s. In several countries instances of xenophobic
discourse and hostilities towards third country nationals re-surfaced against the
background of job losses of the EU citizens. It led to questioning of EU policies
against racial and ethnic discrimination in some countries.

Islamophobia

The 11 September 2001 terrorist attacks in New York unleashed world-wide
condemnation. But it also precipitated sharp increases in the numbers of media,
verbal and physical attacks on Muslim people and ideas in nearly all European
countries. Some forms of public racism and xenophobia became politically and
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socially more acceptable in the very period the Racial Equality Directive was
seeking to marginalise discriminatory ideologies and employment practices fuelled
by them."

Assessment of challenges

The combination of these elements made it challenging to clearly assess the impact
of the directive on the ground. Making such an evaluation still more difficult has
been the different scope or meaning attributed to the directive. This specifies that

“this prohibition of discrimination should also apply to nationals of third
countries, but does not cover differences of treatment based on nationality and
is without prejudice to provisions governing the entry and residence of third-
country nationals and their access to employment and to occupation’"

This rather complex formulation has permitted different readings of the directive in
various Member States.

In some countries the scope of the Racial Equality Directive is primarily defined
around the need to prohibit discrimination against migrant workers (who are only
sometimes ethnically or racially ‘visible’); in others it is defined as only concerning
equality for workers whose ‘otherness’ is defined by visible difference. In the
former group of countries, there were many reports of the directive encouraging
social partners to integrate recent migrants, but relatively few about actions aimed
at the full inclusion of ethnic minority citizens. In the latter group of countries, the
absence of significant populations of ethnic minority citizens led many social
partners to conclude that the directive did not apply to them, despite the presence
of national or linguistic minorities who experienced considerable discrimination.

In some countries there were already specific laws proscribing forms of racial and
ethnic discrimination, sometimes within society as a whole, and sometimes
specifically referring to employment. In others there was a presumption that
existing constitutional guarantees of ‘equality’ also applied to ethnic minorities.
The Racial Equality Directive was rarely implemented from ‘cold’, and the
interviewee responses concerning their awareness of and response to racial or

For a more detailed discussion on Islamophobia please consult the following reports: EUMC
(2002) Summary Report on Islamophobia in the EU after 11 September 2001, Vienna: EUMC;
EUMC (2006) Perceptions of Discrimination and Islamophobia, Vienna: EUMC; EUMC (2006)
Muslims in the European Union: Discrimination and Islamophobia, Thematic report, Vienna:
EUMC; FRA (2009) The Muslims, EU-MIDIS Data in Focus Report 2, Luxembourg: Office for
Official Publications of the European Communities.

13 European Union (19 July 2000) Council Directive 2000/43/EC of 29 June 2000 implementing the
principle of equal treatment between persons irrespective of racial or ethnic origin, Official
Journal L 180, Luxembourg: Office for Official Publications of the European Communities,
available at: http:/eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML.
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ethnic discrimination largely refer to the combination of changes brought about by
the directive and the pre-existing anti-discrimination law.

Finally, it must be noted that transposition within the EU did not stick strictly to the
implementation timetable. Nor were the transpositions that did take place initially
fully satisfactory. In June 2007, the European Commission formally requested 14
Member States to fully implement EU rules under the directive. As recently as
October 2007, neither Spain nor Luxembourg had operational Equality Bodies, and
the Czech Republic Equality Body was only established in June 2009.

Another issue was that many of the Equality Bodies have not applied any sanctions
in relation to cases of discrimination on the grounds of race or ethnic origin in
employment. Perhaps even more significantly, nearly everywhere, the levels of
processed complaints have been very low.'

For many respondents there was no distinction to be drawn between the directive
and the resulting new laws or amendments to existing regulations that occurred
when it was transposed. Therefore in this report we use the terms Racial Equality
Directive or simply ‘the directive’ interchangeably with the name of the new
national legislation.

4 See FRA (2008) Annual Reports 2008, Vienna: FRA, p. 107; FRA (2009) Annual Report 2009,
Luxembourg: Office for Official Publications of the European Communities, p. 21; and FRA
(2010) Annual Report 2010, Luxembourg: Office for Official Publications of the European
Communities (forthcoming).
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1.5.  Structure of the report

Chapter 2 in this report sets out the methodology used: who was interviewed; the
characteristics of the respondents and their awareness of the directive. Chapter 3
focuses on the employers and how the Racial Equality directive impacted on them
and their responses. Chapter 4 focuses on how the directive impacted on the trade
unions. Chapter 5 discusses the respondents’ experiences and views of the national
Equality Bodies. Chapter 6 focuses on the role the social dialogue plays in fighting
discrimination on the grounds of race or ethnic origin. Chapter 7 reports the views
of the social partners on how to improve the directive. Finally, Chapter 8 details the
conclusions and key findings from the research.
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2.  Methodology

This chapter sets out the methodology used in this research. It describes the number
of respondents and who did the interviewing in each of the countries; the selection
criteria and characteristics of the respondents (employers, trade unions, Equality
Bodies and non-governmental organisations). Finally it describes how the
awareness of the directive among the respondents was evaluated.

2.1.  Who was interviewed?

This research project covered all 27 EU Member States. In each country the FRA
contractor, the Working Lives Research Institute (WLRI), selected researchers as
national experts to carry out the interviews and to write a national report using
criteria based on:

e knowledge of the employment relations context with access to employer and
trade union respondents; and

e knowledge of the issue of discrimination in employment.

In each country these national experts identified the following respondents:
(1) individual employers,

(2) employer associations at national and regional levels,

(3) trade unions at national and regional levels,

(4) trade union confederations and trade union federations, and

(5) national Equality Bodies and non-governmental organisations concerned with
discrimination in employment in selected countries.

The choice of organisations approached was made with the intention to best cover
the issues concerned. In most countries this involved interviewing representatives
of the peak employer or trade union organisations, and targeting employers and
trade unions where there were significant proportions of ethnic minority or migrant
workers in their workforces or among their memberships.

The national expert for the country would then email and telephone the selected
organisation with information about the research project, and would invite the
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organisation to nominate an individual who would respond on their behalf. In most
countries, therefore, this purposive sampling led to interviews with employers and
trade unions that are more open to discuss the often sensitive issues concerned with
the subject of racial discrimination. This sampling method may introduce some
bias since those agreeing to be interviewed tended to be more likely to be
concerned with the issues of non-discrimination and to have taken action than those
not agreeing or not being approached. However, it is not in contradiction with the
purposes of the research project as its aim is to develop understanding of the issues
facing the social partners, not to claim to be ‘representative’ of all employers or all
trade unions.

Interview numbers

The aim of the research project was to interview 150 representatives of the
employers and 150 representatives of Europe’s trade unions, giving an overall total
of about 300 organisations. The target numbers of interviews in each country were
divided according to population size. All the interviewees were asked to sign a
consent form,'” and in all except nine cases the interviews were recorded.'® A total
of 344 respondents were interviewed during a total of 333 interviews (a small
number of interviews involved two or three interviewees). Out of the respondents
52 per cent were male and 48 per cent were female. There were slightly more male
respondents among the employer interviewees (60 per cent) and slightly fewer men
among the Equality Body and NGO respondents (43 per cent). The interviews were
all conducted in one of each country’s recognised national languages between
March and June 2009. The list of those who conducted the interviews is provided
in Annex 1 (see page 119).

The employer representatives interviewed were nearly all Human Resource
Managers, either line managers with responsibilities for equality issues or legal
experts. Almost all had detailed knowledge of or responsibility for recruitment and
internal promotion, or of their organisation’s policies in relation to discrimination.
As representatives of employer organisations or individual employers, the
employer respondents tended to be careful to present only the organisation’s views,
rather than their own personal opinions.

The trade union interviewees nearly all worked full-time for their union, either
being directly employed or being given time to work for the union by their
employer. In most cases they had specific organisational responsibilities for
equality issues, discrimination, migrant workers or anti-racism. These interviews

The FRA consent form specified that the interviewee agreed to participate in the interview and
that the statements they made could be used in electronic and paper publications of the research
project referencing their organisation but not their name.

In one case, the respondent from the Greek peak employer organisation, the Hellenic Federation
of Enterprises (SEV), explained that there was a strict general policy against having interviews
recorded. In the other cases, there were technical problems.
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tended to be more wide-ranging and more self-questioning than were the
interviews with the employer representatives. This is normal in trade union
interviews partly because trade unions encourage discussion and debate among
their officials and partly because many of such respondents are given considerable
autonomy in pursuing these issues.

Figure 1 shows the numbers of interviews conducted with the different social
partners and NGOs by country, ranging from a total of 20 in Spain, Italy, Germany
and the UK, down to six interviews each in Estonia and Malta. The detailed figures
charted here are provided in Annex 2 (see page 120)."

"7 The names of the organisations interviewed are listed in Annexes 6, 7 and 8.
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Figure 1: Numbers of interviews, by country and category'®
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A relevant question in all qualitative research is “Would more interviews have led
to different conclusions?” Given the potential size of the target population it is
certain that many important actors were missed. Yet, the national experts who

'8 For country codes, see Annex 9 (p. 138).
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conducted the interviews are confident that interviewing more organisations would
not have produced significantly different results.

The interviews lasted between 30 minutes and two hours. Two different semi-
structured interview schedules were used by the interviewers, one for trade unions
and another one for employers. They are attached as Annex 4 (trade union
interview schedule (see page 122)) and Annex 5 (employer interview schedule (see
page 125)). The schedules were developed by the WLRI research team working
with the FRA and the project steering group' to enable the distinctive views of
both employers and trade unions to be expressed.

Interview analysis

Once completed, interview reports were either written up in English by the national
experts involved, or written up in the national language and then translated into
English and subsequently sent to the Working Lives Research Institute (WLRI) and
to one of the regional experts.”’ At the WLRI these interview reports were entered

This comprised the FRA staff and representatives from the European Economic and Social
Committee (EESC), BusinessEurope and European trade Union Confederation.

Five of the national experts also worked as regional experts, controlling the content of the work of
those reporting to them.

20
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into a qualitative data analysis software package,” and read and analysed initially
in terms of the six main interview themes:

(1) the background national and organisational context;

(2) the kinds of policies and practices on ethnic and racial discrimination being
implemented;

(3) the extent and role of social dialogue in this area;

(4) the impact on the organisation of the legal changes linked to the Racial
Equality Directive;

(5) a general assessment of the awareness of the rights granted under the directive
by the organisation’s own members and workers from ethnic and migrant
backgrounds; and

(6) the difference that the Racial Equality Directive has made or could make.

At the same time, the national experts were each asked to prepare a brief national
report summarising the interviews and to submit this first to the regional expert and
to the WLRI. After the WLRI edited and developed these reports they were
submitted to the FRA. These national reports are now available on the FRA
website as  background material to this comparative report (see
http://www.fra.europa.cu).

The remainder of this chapter introduces the different categories of respondents,
namely the employers and employer organisations interviewed, the trade unions
and trade union federations and confederations, and the Equality Bodies and the
NGOs. The final section explains the methodology used in presenting the results in
the following chapters through introducing the evaluation of ‘more aware’ and
‘less aware’ employers and trade unions.

2l The package is NVIVO 8 from QSR. It enabled the interviews to be coded automatically
according to these six general themes and as to the source of the interview. It then permitted
further refined coding around a series of specific sets of issues.
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2.2.  Characteristics of respondents

2.2.1.  Employer organisations

Employment in Europe is mostly concentrated in small and medium-sized
enterprises (SMEs), the overwhelming majority of which employ less than 10
persons. Although large companies account for only 0.2 per cent of enterprise
business population,” they employ over 30 per cent of the European workforce
(Eurostat, 2009) and can be exemplars of good practice.

The differences between large and small companies have an impact on their
internal organisation and positioning. The smaller the company the less likely it is
that it would have a dedicated personnel/human resource department, let alone an
employee dealing specifically with diversity matters. Also, the political agenda
would differ between small, medium and large companies.

In order to promote common interests, companies often come together in the form
of employer organisations (also referred to as employer associations or employer
federations). Employer organisations frequently carry out collective bargaining
with trade unions to establish a standard floor for hours, wages and working
conditions at national, sectoral or regional level. In many cases collective
bargaining can take place at local/company level.

The peak employer organisations constitute the following broad types of
organisations:

e public sector employers,

e larger private sector employers,

e smaller private sector companies, and

e micro-firms that produce craft products.

Which type of employers were interviewed?

When the term ‘employers’ is used in this report, it refers to both employer
organisations and companies, unless stated otherwise. Furthermore, the term
‘employers’ only refers to those employer representatives who agreed to be

2 Data for 2006 based on non-financial business economy activity published in Eurostat (2009)

European Business, Facts and Figures, Luxembourg: Office for Official Publications of the
European Communities, available at: http://epp.eurostat.ec.curopa.ecu/cache/ITY OFFPUB/KS-
BW-09-001/EN/KS-BW-09-001-EN.PDF.
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interviewed. Nearly 90 per cent of these were HR directors, managers or legal
advisors, with the remainder being senior executives.

Five main types of employers were included in the research:

o the peak employer organisation (a national level multi-sector association);

¢ the national sector employer association (a single sector national-level
association);

o the regional level employer organisation (a multi-sector association located in a
specific region or city);

e the domestically-owned company - an employer that has its headquarters and
ownership structure based in the country where the interview took place;

o the foreign-owned company - an employer that is a subsidiary of a company
headquartered in another country.

As it can be seen from Table 1 domestic companies were the largest group of
interviewees in our research, followed by peak employer organisations, with
regional or branch employer organisations being the third significant source of
interviewees. The full list of all employers interviewed is shown in Annex 6 (see
page 129).

Table 1: Number of employers interviewed, by organisation type and country
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2 1 2 5
1 1 3 5
3 2 5
2 3 5
3 3 6
2 2 2 6
3 2 1 6
2 2 2 6
3 2 1 6
1 6 7
1 3 2 2 8
2 2 5 9
3 6 9
2 4 4 10
2 8 1 11
48 31 57 8 144

Peak employer organisations

National peak employer organisations interviewed for the research were affiliated
to EU-level social partner organisations, namely BusinessEurope or UEAPME (the
European Association of Craft, Small and Medium-sized enterprises).
BusinessEurope has 40 members based in 34 European countries, and has a staff of
45 people based in Brussels. UEAPME is the European Association of Craft,
Small and Medium-sized enterprises. It incorporates 83 member organisations from
36 European countries.

The peak organisations affiliated to BusinesEurope ranged from the Bulgarian
Industrial Association (BIA) to the Confederation of Finnish Industries (EK) and
the Confederation of German Employers’ Associations (BDA). Cooperating peak
organisations affiliated to UEAPME included the Cyprus Chamber of Commerce
and Industry (CCCI) and the Paris area of the French General Confederation of
SMEs (CGPME). Representatives of both BusinessEurope and UEAPME were
also interviewed.

In EU countries with smaller populations, the research tended to focus on the peak

employer organisations. For example, in Lithuania, with a 3.4 million population,
the employer respondents were the Lithuanian Confederation of Industrialists,
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representing larger companies, and the Lithuanian Business Employers’
Confederation, representing mainly smaller firms employing less than 250
employees. In Estonia, where the population is just 1.4 million, the respondents
came from the Estonian Employers’ Confederation, which has 24 sector affiliates.

In countries where the peak organisations did not appear most likely to yield useful
results in terms of contacts and experiences with issues of discrimination on the
grounds of race and ethnic origin (namely Czech Republic, Sweden and Slovakia),
purposive sampling was applied to recruit interviewees from other forms of

employer representation.

Branch/Sector or regional employer organisations

An example of a sector employer organisation that participated in the research is
the Association of Danish Media Employers (DMA), whose membership includes
companies that own almost all the Danish daily newspapers and other media, print
and distribution companies. Like another participant, the Danish Master Painters
(DM), it is affiliated to the Danish peak employer organisation, the Confederation
of Danish Employers (DA), which was also interviewed. In Italy, the Padua branch
of the National Builders’ Association (ANCE) with 200 medium-sized and large
construction firm members was interviewed. In Germany, the metal working and
electrical employer federation, Gesamtmetall, which is one of the country’s most
important sectoral employer associations, participated in this study. In Sweden, an

interviewee from the Construction Federation cooperated with the research.

Domestic companies

Domestic companies with significant numbers of foreign-born or ethnic minority

origin workers participated in the research.

Some were very large, such as the German Dussman industrial catering, cleaning
and security company which began with just ten cleaners in the 1960s and today
employs 26,000 staff. In Spain the food sector business, Grupo Alimenatrio
Guissona, has 3,000 employees of whom 56 per cent were born outside the
country. Proportionately to the size of its national economy and population, the
food industry Zito dd’s 1,550 employees is an even more important firm within

Slovenia.

Other firms interviewed had fewer employees, such as the Northern Greek door
panel manufacturer, Tehni Pantelos, with 170 staff, but with roughly half coming
from the local Muslim minority groups. Also in Northern Greece a public sector
employer participated from the Komotini capital of Northern Greece’s Rhodopi
area, where about 15 per cent of the employees are Muslim. A large public sector
employer was Haringey Council in North London, of whose 6,750 employees 63

per cent are black or minority ethnic or non-UK born.
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In lieu of interviews with peak organisations in the Czech Republic and Sweden,
purposive sampling led to the following interviews.

In the Czech Republic, the employer interviewees came from the Thomayer
Hospital, from two manufacturing companies, BV Elektronik and a rubber industry
firm, Gumotex, and from an employment agency, Stamont-Metal International.
These were firms that all use migrant and/or ethnic minority workers.

In the case of Sweden the interviews were conducted with the giant Swedish-
owned multinational construction group, Skansa, a local hospital and four other
public services with experience in recruiting and integrating employees of different
ethnic origins.

Foreign-owned companies

Eight foreign-owned companies were interviewed in the course of the research. In
Slovakia, two respondents came from foreign-owned companies: the Hungarian-
owned MOL Group oil company and US Steel, the largest employer in Eastern
Slovakia.

Among the foreign owned multinationals that agreed to be interviewed were a
Romanian subsidiary of Accenture, the global management consulting company,
with around 200 staff, and the Belgian subsidiary of Carrefour, the world’s second
largest retailer. In Hungary, the Shell oil company participated, as it did in Austria
where the global logistics company, TNT, also agreed to be interviewed.

It h